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STATEMENT OF THE ISSUES 

t. Does the District Court have the power to compel a labor 
management Pension Board of Trustees to comply with the ex- 
press provisions of its pension plant relating to the 
of disability pensions? 


granti 
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2. Where the 


pension plan in question provides as follows: 


Any employee who is forty (40) years 
or older on or after January 1 , 1940, who 
has been employed in the industry for a con¬ 
tinuous period of not less than fifteen (15) 
years, and who during such continous period 
has been employed in the industry for'a period 

of fit r n if* <r0nsecutive years for an average 
of not less than 700 hours per year, and be¬ 
comes permanently and totally disabled on or 
after January 1, 1952, being employed in the 
industry at the time he sustains such dis- 
ability, shall be entitled to a pension." 

IS such language clear and unequivocal, such that the court 

may compel the Board of Trustees to comply with its terms in 
the instant case? 

PROCEEDINGS BET.OW 

Plaintiff is a disabled member of the International 
Longshoremen's Association, having become disabled in 1972 while 
actually being employed in the longshore industry. 

The appellants are the trustees of the joint board 
Of The New York shipping Association-International Longshoremen's 
Association Pension Plan (hereinafter referred to as "pension 
plan" or "plan"). 

The pension plan was created in or about 1949 under 
the impetus of the Labor Managemet Relations Act (Taft-Hartley 

Law), 29 U.S C. 185 et 353 ., and more particularly § 186 of 
Title 29, U. S. C. 


I 
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Plaintiff applied to the defendant in 1972 for 
a payment of disability benefits in accordance with Article 
HI, Section 7 of the plan, which states, as follows: 

on nv em P lo y ee who is forty (40) years or older 

in tL 7 JanUary 1 ‘ 1940 ' "ho has been employed 
in the industry for a continuous period of not less 

o^per o t d e ha fl b ) " h ° Continu¬ 

ous period has been employed in the industry for a 

period of fifteen (15) consecutive years for In 

average of not less than 700 hours per year and be 

comes permanently and totally disabled on or after 

1952 ' being empl ° yed in industry at 
to a pension!" ^ ^ disability ' ^all be entitled 

It is conceded by the defendants that Mr. Cuff, the 
Plaintiff, is and at all pertinent times has been disabled within 
the meaning of the plan. The refusal of the defendants to con¬ 
fer the benefits provided for in the plan, derives not from a 
failure of proof as to disability, but rather from an arbitrary, 
capricious and unreasonable interpretation of the aforesaid 
provision, as indicated hereinafter. 

Accordingly, plaintiff instituted the within action 
in the Supreme Court of the state of New YorK. county of Kings. 
The defendants then removed the suit to this Court, pursuant^ 

28 U ’ S ' C - 1441 ' SinCe lt is clai " ed ‘hat the subject litig’T^' 
is a labor dispute within the general purview of 29 u.s.c. 185 


et seq. 
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Having removed the action the defendants moved, 
in lieU ° f answer ing, for an Order dismissing the comp] a int 
and granting summary judgment pursuant to Rules 12(b) and 
56 of the Federal Rules of Civil Procedure. m so doing, 
the defendants relied upon the affidavit of Anthony Aurigemma, 
the agreement itself, and the minutes of the meeting at which 
the plaintiff's disability application was denied. 

Plaintiff cross-moved for summary judgment and 
for declaratory judgment pursuant to Rule 57. 

On October 16, 1974, the District Court by 
Bruchhausen, J., found that it had the power and authority 
to review interpretation made by Boards of Trustees to determine 
whether there had been a violation of the statute either in 
its letter or in its spirit. 

on that basis the Court concluded that the agree¬ 
ment was express and clear that the plaintiff came within its 
provisions and that he was entitled to disability benefits ef¬ 
fective September 1. 1972. Judgment was duly entered upon 

said decision and appeal has been taken therefrom by the 
defendants. 



THE FACTS 


The complaint alleges, and it is not disputed, 
that plaintiff was born in 1915; that he worked the requisite 
number of hours to qualify for a pension (if otherwise quali¬ 
fied) from 1937 until October 1955; that he was then suspended 
from the Union from 1955 until 1958; that he was reinstated in 
1958. Mr. Aurigemma's affidavit states that there was a "break 
m service from 1956 to 1965", which for the purpose of this 
motion, the plaintiff accepts.* 

Thereafter, rom 1966 through 1972, a period of 
7 years, Mr. Cuff again met the minimum hourly requirements 
for credit toward a pension. Therefore, it may be stated, without 
fear of contradiction, that plaintiff met the yearly requirements 
for credit toward a pension from 1937 through 1955, inclusive, 
-g-J2gXi o d of 19 .cons ecutive years , and from 1966 through 1972, 
an additional 7 years. Thus, in toto, Mr. Cuff has been engaged 
in employment that falls within t ,e coverage of the plan for at 
least 26 years, of which 19 years were consecutive. And there 
is absolutely no question that plaintiff was "employed in the 

industry at the time he" sustained the disability as required 
ty the plan. 

♦The break in plaintiff's continuous service, due to the combina- 
an 1 fP r °P er suspension from the Union, his reinstatement 
in 1958 and his inability to obtain work until 1965, primarily as 
a result of his loss of seniority resulting from the suspension 
and other factors, might well be valid issues of fact precluding 
summary judgment to the defendant, even if Article III, Section 
7 were to be given the strained interpretation defendants seek. 

C * F Te S ton vs Carey , 464 F.2d 765 (C A. D C 1972). 





I 


However, since it is clear +-w . . 

simply do not permit of sLh int“pretation° nS ° f th ° PU " 
plaintiff resDerffniiu v, ■rpretation m any event, 

(1956 to 1965) is irrelevant to^h" ultimatel V the 10 year hiatus 

in favor of the plaintiff on his cross-^ion^ jUdqm ° nt 


POINT I 

IMP ROPER ,_ ILLEGAL, ARBITRARY O R 

CAPRI CIOUS DETERMINATIONS OF A 
PENSI ON FUND JOINT rn MMJTTEE IN 

™e_inte r p r etation of THE PENS ION 

—~~-RE r EVI E_WABLE IN T HE nTSTBTPT 
COURT • - ■- 

The Labor Management Relations Act. Section 302(c) ( 5 ), 

29 U.S.C 186 (c) (5) was enacted to make it illegal for employers 

and the Unions with which they dealt to weaken welfare, pension 

disability funds intended for Union members. It was shortly 
thereafter stated: 

McreS° Ur V° nSiderS SUCh funds as rather 
f' and Jt ls Che purpose of the law 

‘ contract y " available "hen due under the 

United Garment Workers of America v. Jacob Reed^ sons. ct al . 

83 F.Supp.49, 52 (D.C., Pa. 1949). 

For this reason it has been held that: 

denvina^the” "V” 6 by - laus ° r regulations 
y g the employee-members the riqht to 

resort to the Courts to protect their 
l"egalEffect"" GreSt in ^ tU " d » 

aEhnieterer^ intern. Union of North America v. Leathered! 
Eaaiiture Co.. 82 F.Supp.570, 575 (DC Pa.. 1949 ). 
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Clearly, the court has jurisdiction to determine 
whether there has been a violation of the plan either in its 
letter or its spirit, Moglia v. Geoqheqan , 267 F.Supp.641, 

645 (S.D H.Y , 1967J_, Aff'd.,403 F.2d 110 (C.A.2), Cert, denied 
394 U.S 919, although it is equally clear that there is no 
general power to rephrase the language of the plan. 

A Court clearly has the right to determine whether 
the trustees have given the clause in question a reasonable 
interpretation or whether the reading given it has been arbitrary 
or capricious. See Haynes v. Lewis , 298 F Supp.331 (D D.C.,1969). 
The test is whether the trustees have acted unreasonably, Teston 
v - Care V » 464 F . 2d 765 (C.A.D.C. 1972). 

Thus, the clause of the Pension Plan which states 
that the trustees' decision shall be final is either of no 
effect or, as a result of a vast number of cases, must be construed 
to mean that it is the final or last of the internal administra¬ 
tive procedures available to plaintiff and that since he has 
exhausted his internal or final administrative remedies, he now 
may proceed — as he has done — to have his rights adjudicated 


in this forum. 
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POINT II 

THE LANGUAGE OF ARTICLE III, SECTION 7 , 

IS CLEAR AND UNAMBIGUOUS; THE TRUSTEE S 
HAVING WRITTEN THE PLAN, THEY MAY NOT ~ 

FOIST UPON THIS COUR T OR THJ^PtTaI NTIFF 
A CONSTRUCTION THEREOF WHIGH VIOLATES 
THE PLAN AND WHICH IS ARBITRARY, CAPRICIOUS, 
UNREASONAB LE AND INEQUITABLE . 

In defendants' notice of motion and again in Mr. 
Aungemma’s affidavit, it is contended that as a condition precedent 
to becoming eligible for disability benefits, the plaintiff must, 
inter a lia have been employed in the industry for a continuous 
period of not less than fifteen (15) years immediately prior to 
h is application for such pension , (emphasis supplied.) (See notice 
of motion and page 3 of affidavit). 

However, the provisions of Article III, Section 7, 
drafted by the defendant and being clear and unambiguous beyond 
cavil, plainly and simply contain no such requirement. Beyond 
doubt, as written, the provision is fulfilled by plaintiff's 19 
years of uninterrupted service from 1937 to 1955, coupled with 
this employment in the industry at the time of the onset of dis¬ 
ability. The cases are legion, of course, that a clear and un¬ 
ambiguous provision may not be subjected to "construction" or 
parol evidence" or "amplification" or "legislative intent". 
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ihus, the Board's tortured attempt here to read 
into the provision an additional requirement in order to defeat 
plaintiff's claim, is arbitrary and capricious and would be 
both unreasonable and inequitable. 

I'nder the guidelines enunciated in Point I, this 
Court must not allow plaintiff's rights to be defeated. 

Further, the case of Lavella v. Boyle , 444 F.2d 910 at 912 
(C.A.D C 1971), cert, denied 404 U.S. 850 stands clearly for 
the proposition that in the absence of express language such 
as argued for by the defendants, the requisite period of employ¬ 
ment in the industry can be at any time (emphasis in the original). 

The defendants contend, however, that Article III, 

Section 2, modifies Article in. Section 7. This provision states 
that: 

"Employment in the industry shall be deemed 
to have terminated and shall no longer be 
considered continuous when the employee has 
worked in the industry less than 400 hours 
a year for more than two (2) calendar years 

ll u 

• • • 

However, it should be abundantly clear that Section 2 
simply states further whether a person has been employed the 
requisite number of hours in any given year in determining 
whether he has attained fifteen consecutive years of "continued 


employment". 





It takes a determined 


perversity to attempt to foist 
upon a court an interpretation that if a man has accumulated 
fifteen or more years of continuous employment - which plaintiff 
concedely has acquired - that the subsequent failure to maintain 
such level of employment defeats his prior acquired interest. 

All that can be said about Section 2 is that it pro¬ 
vides a measuring stick to determine whether a man has acquired 
fifteen or more years of continuous employment, so that if in 
any one year during said fifteen years he has worked less than 
400 hours, there would be a break in service. However, admittedly, 
such is not the caae with the plaintiff herein. 

The iistrict Court did not err in refusing to treat 
Article in Section 2 as a termination of plaintiffs rights for 
the simple reason that nothing in the Pension Plan permits of an 

interpretation that would divest plaintiff of his rights under 
Section 7. 

POINT III 

APART FROM THE FACT PLAINTIFF 
MANIFESTLY FALLS WITHIN THE 
EXPRESS LANGUAGE OF ARTTCT.R ttt 
SECTION 7 HIS RIGHTS ARE FTIT.T.V 
MATURED AND VESTED AND ARE NOT 
SUBJECT TO B E ING DEFEASED EITHER 
BY DEFENDANTS' UNREASONABLE : 

PRESENT INTERPRETATION 7F THE 
PLAN OR ANY MODIFICATION THEREOF . 

Article Hi, Section 7 directs that Union members 
receive disability benefits upon becoming disabled after being 





m the union and working the requisite number of hours for 15 
consecutive years. 

Thus, as early as 1951 or 1952 plaintiff would have 
come within the arrfcit of such protection (so long as he was 
working in the industry at the time of the onset of disability, 
which requirement has been conceded by the defendant). 

There rights were then, in the infancy of the plan, 
fully matured and vested and could not be cut off or divested 
by a subsequent change of language (assuming the trustees under¬ 
took to change the express language of the plan) or by a new 
interpretation. C. F. De Paoli vs Boyle . 447 F.2d 334 (c.A D.C. 
1971); Roark vs Bo^le, 439 F.2d 497 (C.A.D.C. 1970); Gaydosh 
vs. Lewis 410 F.2d 262, 266 (C.A.D C 1969) . 




This is an action in which a plaintiff has contended 
that a pension plan should be "interpreted" or "construed". 

This plaintiff does not seek an expansion of the jurisdiction of 
the court along equitable or just lines. Rather, plaintiff 
has sought and has obtained from the District Court a determina¬ 
tion that the express language of the plan is clear 


Plaintiff respectfully submits that the District Court’ 



granting of summary judgment to him was correct and that this 
Court enter an Order affirming that determination. 


OF COUNSEL: 


Stanley F. Meltzer 
Harold Fishman 


Respectfully submitted, 

MELTZER & FISHMAN 
Attorneys for Plaintiff-Appellee 
225 Broadway 
New York, N. Y. 10007 
(212) 227-1980 
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